
850

7 CFR Ch. XV (1–1–04 Edition)§ 1599.7

that the Cooperating Sponsor’s finan-
cial management system meets the re-
quirements of 7 CFR 3019.21. However, 
FAS will not approve any request for 
an advance received earlier than 60 
days after the date of a previous ad-
vance made in connection with the 
same Program Agreement. 

(g) Funds advanced shall be deposited 
in an interest bearing account until ex-
pended. Interest earned on advance of 
funds must be returned to FAS. 

(h) The Cooperating Sponsor shall re-
turn to FAS any funds not obligated as 
of the 180th day after being advanced, 
together with interest earned on such 
unexpended funds. Funds and interest 
shall be returned within 30 days of such 
date. 

(i) The Cooperating Sponsor shall, 
not later than 10 days after the end of 
each calendar quarter, submit a finan-
cial statement to the Director, 
PPDED, accounting for all funds ad-
vanced and all interest earned. 

(j) FAS will pay all other costs for 
which it is obligated under the Pro-
gram Agreement by reimbursement. 
However, FAS will not pay any cost in-
curred after the final date specified in 
the Program Agreement. 

(k) Program income may be used to 
further eligible activity objectives.

§ 1599.7 What procedures apply to pro-
curing ocean transportation? 

(a) Cargo preference. Shipments of 
commodities are subject to the require-
ments of sections 901(b) and 901b of the 
Merchant Marine Act, 1936, regarding 
carriage on U.S.-flag vessels. A Cooper-
ating Sponsor shall comply with the 
instructions of FAS regarding the 
quantity of commodities that must be 
carried on U.S. flag vessels. 

(b) Freight procurement requirements. 
When FAS is financing any portion of 
the ocean freight, whether on U.S. flag 
or non-U.S. flag vessels, and the Co-
operating Sponsor arranges ocean 
transportation: 

(1) The Cooperating Sponsor shall ar-
range ocean transportation through 
competitive bidding and shall obtain 
approval of all invitations for bids from 
the Director, CCC–OD. 

(2) Invitations for bids shall be posted 
on FAS’ Web site and a commercially 
available news wire service. 

(3) Freight invitations for bids shall 
include specified procedures for pay-
ment of freight, including the party re-
sponsible for the freight payments, and 
expressly require that: 

(i) Offers include a contract can-
celing date no later than the last con-
tract layday specified in the invitation 
for bids; 

(ii) Offered rates be quoted in U.S. 
dollars per metric ton; 

(iii) If destination bagging or trans-
portation to a point beyond the dis-
charge port is required, the offer sepa-
rately state the total rate and the por-
tion thereof attributable to the ocean 
segment of the movement; 

(iv) Any non-liner U.S. flag vessel 15 
years or older offer, in addition to any 
other offered rate, a one-way rate ap-
plicable in the event the vessel is 
scrapped or transferred to foreign flag 
registry prior to the end of the return 
voyage to the United States; 

(v) In the case of packaged commod-
ities, U.S. flag carriers specify whether 
delivery will be direct breakbulk ship-
ment, container shipment, or 
breakbulk transshipment and identify 
whether transshipment (including con-
tainer relays) will be via U.S. or for-
eign flag vessel; 

(vi) Vessels offered subject to Mari-
time Administration approval will not 
be accepted; and 

(vii) Offers be received by a specified 
closing time, which must be the same 
for both U.S. and non-U.S. flag vessels. 

(4) In the case of shipments of bulk 
commodities and non-liner shipments 
of packaged commodities, the Cooper-
ating Sponsor shall open offers in pub-
lic in the United States at the time and 
place specified in the invitation for 
bids and consider only offers that are 
responsive to the invitation for bids 
without negotiation. Late offers shall 
not be considered or accepted. 

(5) All responsive offers received for 
both U.S. flag and foreign flag service 
shall be presented to KCCO which will 
determine the extent to which U.S.-
flag vessels will be used. 

(6) The Cooperating Sponsor shall 
promptly furnish the Director, CCC–
OD, or other official specified in the 
Program Agreement, copies of all of-
fers received with the time of receipt 
indicated thereon. The Director, CCC–
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OD, or other official specified in the 
Program Agreement, will approve all 
vessel fixtures. The Cooperating Spon-
sor may fix vessels subject to the re-
quired approval; however, the Cooper-
ating Sponsor shall not confirm a ves-
sel fixture until advised of the required 
approval and the results of the Mari-
time Administration’s guideline rate 
review. The Cooperating Sponsor shall 
not request guideline rate advice from 
the Maritime Administration. 

(7) Non-Vessel Operating Common 
Carriers may not be employed to carry 
shipments on either U.S. or foreign-
flag vessels. 

(8) The Cooperating Sponsor shall 
promptly furnish the Director CCC–OD, 
a copy of the signed laytime statement 
and statement of facts at the discharge 
port. 

(c) Shipping agents. (1) The Cooper-
ating Sponsor may appoint a shipping 
agent to assist in the procurement of 
ocean transportation. The Cooperating 
Sponsor shall nominate the shipping 
agent in writing to the Deputy Admin-
istrator, Room 4077–S, Foreign Agricul-
tural Service, U.S. Department of Agri-
culture, Washington, DC 20250–1031, and 
include a copy of the proposed agency 
agreement. The Cooperating Sponsor 
shall specify the time period of the 
nomination. 

(2) The shipping agent so nominated 
shall submit the information and cer-
tifications required by 7 CFR 17.4 to 
the Deputy Administrator. 

(3) A person may not act as a ship-
ping agent for a Cooperating Sponsor 
unless the Deputy Administrator has 
notified the Cooperating Sponsor in 
writing that the nomination is accept-
ed. 

(d) Commissions. (1) When any portion 
of the ocean freight is paid by FAS, 
total commissions earned on U.S. and 
foreign flag bookings by all parties ar-
ranging vessel fixtures, shall not ex-
ceed 21⁄2 percent of the total freight 
costs. 

(2) Address commissions are prohib-
ited. 

(e) Contract terms. When FAS is pay-
ing any portion of the ocean freight, 
charter parties and liner booking con-
tracts must conform to the following 
requirements, as applicable: 

(1) Packaged commodities on liner 
vessels shall be shipped on the basis of 
full berth terms with no demurrage or 
despatch; 

(2) Shipments of bulk liquid commod-
ities may be contracted in accordance 
with trade custom. Other bulk com-
modities, including shipments that re-
quire bagging or stacking for the ac-
count of the vessel, shall be shipped on 
the basis of vessel load, free out, with 
demurrage and despatch applicable at 
load and discharge ports; except that, 
if bulk commodities require further in-
land distribution, they shall be shipped 
on the basis of vessel load with demur-
rage and despatch at load and berth 
terms discharge, i.e., no demurrage, 
despatch, or detention at discharge. 
Demurrage and despatch shall be set-
tled between the ocean carrier and 
commodity suppliers at load port and 
between the ocean carrier and 
charterers at discharge ports. FAS is 
not responsible for resolving disputes 
involving the calculation of laytime or 
the payment of demurrage or despatch. 

(3) If the Program Agreement re-
quires the Cooperating Sponsor to ar-
range an irrevocable letter of credit for 
ocean freight, the Cooperating Sponsor 
shall be liable for detention of the ves-
sel for loading delays attributable sole-
ly to the decision of the ocean carrier 
not to commence loading because of 
the failure of the Cooperating Sponsor 
to establish such letter of credit. Char-
ter parties and liner booking contracts 
may not contain a specified detention 
rate. The ocean carrier shall be enti-
tled to reimbursement, as damages for 
detention for all time so lost, for each 
calendar day or any part of the cal-
endar day, including Saturdays, Sun-
days and holidays. The period of such 
delay shall not commence earlier than 
upon presentation of the vessel at the 
designated loading port within the 
laydays specified in the charter party 
or liner booking contract, and upon no-
tification of the vessel’s readiness to 
load in accordance with the terms of 
the applicable charter party or liner 
booking contract. The period of such 
delay shall end at the time that oper-
able irrevocable letters of credit have 
been established for ocean freight or 
the time the vessel begins loading, 
whichever is earlier. Time calculated 
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as detention shall not count as 
laytime. Reimbursement for such de-
tention shall be payable no later than 
upon the vessel’s arrival at the first 
port of discharge. 

(4) Charges including, but not limited 
to charges for inspection, fumigation, 
and carrying charges, attributable to 
the failure of the vessel to present be-
fore the canceling date will be for the 
account of the ocean carrier. 

(5) 100% of ocean freight is earned 
and payable under a charter party 
when the vessel and cargo arrive at the 
first port of discharge, Provided, That 
if a force majeure prevents the vessel’s 
arrival at the first port of discharge, 
100% of the ocean freight is payable, 
and provided further, that if the char-
ter party provides for completing addi-
tional requirements after discharge 
such as bagging, stacking, or inland 
transportation, not more than 85% of 
the ocean freight is earned and payable 
at the time the Associate Adminis-
trator determines that such force 
majeure was the cause of nonarrival; 
and 

(6) When the ocean carrier offers de-
livery to destination ports on U.S.-flag 
vessels, but foreign-flag vessels are 
used for any part of the voyage to the 
destination port without first obtain-
ing the approval of the Cooperating 
Sponsor, KCCO, and any other approval 
that may be required by the Program 
Agreement, the ocean freight rate will 
be reduced to the lowest responsive for-
eign-flag vessel rate offered in response 
to the same invitation for bids and the 
carrier agrees to pay FAS the dif-
ference between the contracted ocean 
freight rate and the freight rate offered 
by such foreign-flag vessel. 

(f) Coordination between FAS and the 
Cooperating Sponsor. When a Program 
Agreement specifies that the Cooper-
ating Sponsor will arrange ocean trans-
portation: 

(1) FAS will provide that KCCO fur-
nishes the Cooperating Sponsor, or its 
agent, a Notice of Commodity Avail-
ability (Form FAS–512) which will 
specify the receiving country, com-
modity, quantity, and date at U.S. port 
or intermodal delivery point. 

(2) The Cooperating Sponsor shall 
complete the Form FAS–512 indicating 
name of steamship company, vessel 

name, vessel flag and estimated time of 
arrival at U.S. port; and shall sign and 
return the completed form to KCCO, 
with a copy to the Director, CCC–OD. If 
FAS agrees to pay any part of the 
ocean transportation for liner cargoes, 
the Cooperating Sponsor shall also in-
dicate on the Form FAS–512 the appli-
cable Federal Maritime Commission 
tariff rate, and tariff identification. 

(3) FAS will arrange for KCCO to 
issue instructions to have the com-
modity delivered f.a.s. or f.o.b. vessel, 
U.S. port of export or intermodal deliv-
ery point, consigned to the Cooperating 
Sponsor. 

(g) Documents required for payment of 
freight—(1) General rule. To receive pay-
ment for ocean freight, the Cooper-
ating Sponsor shall submit the fol-
lowing documents to the Director, 
CCC–OD: 

(i) One signed copy of completed 
Form FAS–512; 

(ii) Four copies of the original on-
board bills of lading indicating the 
freight rate and signed by the origi-
nating carrier; 

(iii) For all non-containerized grain 
cargoes, 

(A) One signed copy of the Federal 
Grain Inspection Service (FGIS) Offi-
cial Stowage Examination Certificate 
(Vessel Hold Certificate); 

(B) One signed copy of the National 
Cargo Bureau Certificate of Readiness 
(Vessel Hold Inspection Certificate); 
and 

(C) One signed copy of the National 
Cargo Bureau Certificate of Loading; 

(iv) For all containerized grain and 
grain product cargoes, one copy of the 
FGIS Container Condition Inspection 
Certificate; 

(v) One signed copy of liner booking 
note or charter party covering ocean 
transportation of cargo; 

(vi) For charter shipments, a signed 
notice of arrival at first discharge port 
submitted by the Cooperating Sponsor; 

(vii) For all liner cargoes, a copy of 
the tariff page; 

(viii) Four copies of either: 
(A) A request by the Cooperating 

Sponsor for reimbursement of ocean 
freight or ocean freight differential in-
dicating the amount due, and accom-
panied by a certification from the 
ocean carrier that payment has been 
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received from the Cooperating Sponsor; 
or 

(B) A request for direct payment to 
the ocean carrier, indicating amount 
due; or 

(C) A request for direct payment of 
ocean freight differential to the ocean 
carrier accompanied by a certification 
from the carrier that payment of the 
Cooperating Sponsor’s portion of the 
ocean freight has been received. 

(ix) Each request to FAS for payment 
must provide a document, on letter-
head and signed by an official or agent 
of the requester, the name of the entity 
to receive payment, the bank ABA 
number to which payment is to be 
made; the account number for the de-
posit at the bank; the requester’s tax-
payer identification number; and the 
type of the account into which funds 
will be deposited. 

(2) In cases of force majeure. To receive 
payment in cases where the Associate 
Administrator determines that cir-
cumstances of force majeure have pre-
vented the vessel’s arrival at the first 
port of discharge, the Cooperating 
Sponsor shall submit all documents re-
quired by paragraph (g)(1) of this sec-
tion except for the notice of arrival re-
quired by paragraph (g)(1)(vi) of this 
section. 

(h) FAS payment of ocean freight or 
ocean freight differential—(1) General 
rule. FAS will pay, not later than 30 
days after receipt in good order of the 
required documentation, 100 percent of 
either the ocean freight or the ocean 
freight differential, whichever is speci-
fied in the Program Agreement. 

(2) Additional requirements after dis-
charge. Where the charter party or 
liner booking note provide for the com-
pletion of additional services after dis-
charge, such as bagging, stacking or in-
land transportation, FAS will pay, not 
later than 30 days after receipt in good 
order of the required documentation, 
either not more than 85 percent of the 
total freight charges or 100 percent of 
the ocean freight differential, which-
ever is specified in the Program Agree-
ment. FAS will pay the remaining bal-
ance, if any, of the freight charges not 
later than 30 days after receipt of noti-
fication from the Cooperating Sponsor 
that such additional services have been 
provided; except that FAS will not pay 

any remaining balance where the Asso-
ciate Administrator determines that 
the vessel’s arrival at first port of dis-
charge was prevented by force majeure. 

(3) No demurrage. FAS will not pay 
demurrage.

§ 1599.8 Who arranges for entry and 
handling in the foreign country? 

(a) The Cooperating Sponsor shall 
make all necessary arrangements for 
receiving the commodities in the re-
cipient country, including obtaining 
appropriate approvals for entry and 
transit. The Cooperating Sponsor shall 
store and maintain the commodities 
from time of delivery at port of entry 
or point of receipt from originating 
carrier in good condition until their 
distribution, sale or barter. 

(b) When FAS has agreed to pay costs 
of transporting, storing, and distrib-
uting commodities from designated 
points of entry or ports of entry, the 
Cooperating Sponsor shall arrange for 
such services, by through bill of lading, 
or by contracting directly with sup-
pliers of services, as FAS may approve. 
If the Cooperating Sponsor contracts 
directly with the suppliers of such 
services, the Cooperating Sponsor may 
seek reimbursement by submitting 
documentation to FAS indicating ac-
tual costs incurred. All supporting doc-
umentation must be sent to the Direc-
tor, CCC–OD. FAS, at its option, will 
reimburse the Cooperating Sponsor for 
the cost of such services in U.S. dollars 
at the exchange rate in effect on the 
date of payment by FAS, or in foreign 
currency.

§ 1599.9 What are the restrictions on 
commodity use and distribution? 

(a) The Cooperating Sponsor may use 
the commodities provided only in ac-
cordance with the terms of the Pro-
gram Agreement. 

(b) In the event that its participation 
in the program terminates, the non-
governmental Cooperating Sponsor 
will safeguard any undistributed com-
modities and sales proceeds and dispose 
of such commodities and proceeds as 
directed by FAS.
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